
The Honorable R Hcwitt Patc 
Assism1 Attorney General 
AnhtNSt Division 
Unitd States Department of Justice 
950 Pennsylvania Ave., N.W. 
Washington, DC 20530 

I 

The Honorablc Michacl Powell 
Chairman 
Federal Communications Commission 
445 12th St, S.W. 
Washington. DC 20554 

Dear General Pate and Chairman Powell: 

As YOU know. the House Committee on the Judiciary has held several hearings to assess the slate of 
compctition in the multichmcl video diswibution V P D )  niarketplace. The Committea most recently 
examined this issue during a May 8, 2003 hearing titled 'Pircct Broadcast Satcllite Service and 
Competition in the Multichannel Video Programming Dishibution Markd." In addition to surveying 
the competitive landsxapc of the MVPDmarket, this hcaring focused on compctitive aspectspresmtul 
by News Corporation's proposed acquisitionof a controllingintercstinthcparmf company ofDkccW. 

1 am kecnly aware that members of the United States House of Representatives and United Slates 
Senate are Icgislators. not rcgulators. Thus, during the Cornmilkc's May 8th hearing. I stressed that 
i t  was not my intention to prejudice the outcome of the independent review of this pmpod.  and I 
believe it is inappropriate for m m b h  to imposc conditions upon thc rc@a!ory approval ofpending 
transactions. However, congressional committees that authorize the laws which you implanmt have 
P critical obligation IO conduct oversight of such laws and thair implementation. Additiwdly. tbe 
House Judiciuy Committee is committed to examining business practices and shuctural bdm that 
unfairly restraln competition in our IYA~~OII'S fret market economy. 1 belicvc thc product of 
congressional oversight canbe lnrtructive to all governmen1 agencies andcommissions. ConsequenflY. 
I commend thc cramscript of the House Committee on Ihc Judiciary's May 8th h d n g  for your r&ew 
and consideration. 

Because the rccord from the Columince's hcarhg is voluminous, I also would like to highlight certain 
important aspects of the record. While reaction to News Corporation's pmposal has not b m  received 
with unanimous suppoxt, the record from our hearing demonstrates that the antitrust hplications ofthis 
transadon arc fundamentally different fiom those prcsented by EchoStar's proposed acquisition of 
DirecTV. An EchoSldDirccTV merger would have crested a Direct Broadcast SerVicc (DBS) 
monopoly in lhe United States. 
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h1 conk’& because News Corparauon prcscndy controls no US.-based DBS distribution assets, its 
proposal to obtain a controlling interest in DirccTV does not present the horizontal a n t i a t  concerns 
that were fat31 to regulatory approval of the EchnStar/D~recTV merger by both the D e p m e n t  of 
Justice and Federal Communications Commission last ycar. Notwithstaudingtheae crucial differmecs, 
some havc contended that cone01 ofDirccrV by News Corporation might create a vertically-oriented 
enterprise Ihat could withhold programming &om satellite and cablc competitors. As you h o w ,  mcdia 
organizations withvertical features arecwentlyprcscnt intheU.S.mediamarkm. Infact,muchlargm 
mcdia compmiw, such as Time Warner, conml bo& progrpmmisg and (cable) distribution assets. 

Nonetheless, in its license transfer application filed with the Fcdcral Communications Commission, 
News Corporalion agreed to several biuding commitmmta to addrcsa potential pmpm access 
conccms. As detailed in the transcript 1 am submining to you. News Corporation specifically aprccd 
IO’ (I)  make its existing and futurc national and regional programming services available to all 
distribution platforms on a non-exclusive basis; (2) not discriminate agaiOstunaffi1iated programming 
services with respect to the sclcction of programming services for carriage or the price, tenus, 01 

conditions o f  carriage on DirecTV; (3) Dot enlm mto exclusive dis~but ion arrangements with 
“aftiliatcd programmers" (S percent or more of a controlling intcrcat); (4) continue to weat 
programming services owned by Liberty Media (which owns a stake in DirccTV) ss a ‘\erticnlly- 
integrated p~ogram vendor” subiect IO FCC regulations; and (5) not unduly m improperly Muence the 
dccision of an affiliated programmer IO sell programming to other disttibutors, or to iducnce the 
prices, terms, and conditions of such a sale. In addition to these obligations, at the Committee’s May 
8th hearing, News Corporation also pledged to: (1) explore options for the delivery of broadband 
service, particularly in rural areas; (2)  “dramatically increase” local-into-local service provided lo 
DirecTV subscribcrs; and [3) utilize its considerable international expcricncc in providing DBS 
progr&g to facilitate the delivery of digital services to DirscTV subscribcrs in the Vnited States. 

Thc advent of DBS has eroded cablc’s MVPD monopoly, invigorated competition and p ~ o g r ~ n  
drversity, and provided millions of  Americans with accosa to expandcd pm-ng options at 
affordable priccs. As you complete your review of News Corporation’s c m t  proposal to obtain a 
controlling interest in DirecTV, I bust mat you will caranilly review the Cornminee’ M a y  8th hearing 
record, the absence of horizontal antitnwt concerns, News Corporation’s extensive program access 
co-ihentg, and its established record in providing innovative DBS sRvices when weighing the 
competitive potential of this transaction. 

nat~: ~ O U  for 

The Nonorable Michael Powell 

prompt consideration of lhis matter. 

Sincerely. &L- 
FJShi 
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